STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
PAUL DAVI D JOHNSON,
Petiti oner,
Case No. 98-3419RU

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

N N N N N N N N N N N

FI NAL ORDER COF DI SM SSAL

On July 24, 1998, Petitioner filed a petition (Petition)
chal | engi ng, pursuant to Section 120.56, Florida Statutes, "the
Agency for Health Care Adm nistration's (ACHA or the Agency) rule
as evidenced by or enbodied in its four (4) page printed policy
entitled 'Direct Reinbursenent/Paynent to Recipients'", which was
attached to the petition and referred to therein (as it wll be
inthis Oder) as the "Rule." The Rule, as Petitioner indicated
in his Petition, "limts reinbursenent for out-of-pocket
expenditures to only those bills incurred foll owi ng an erroneous
deni al of benefits" and, in addition, "limts the anmount of
rei mbursenent to the Medicaid paynent |evel- regardl ess of how
much a recipient was forced to pay out-of-pocket.” In his
Petition, Petitioner challenges the Rule on the foll ow ng
grounds:

A.  The Agency has materially failed to

foll ow the applicabl e rul emaki ng procedures
required by the Adm nistrative Procedures



Act. The "policy" neets the statutory

definition of a "rule" and it was not

pronmul gated. Section 120.52(15), Fla. Stat.

It is the Agency's statenent of general

applicability inplenenting, interpreting or

prescribing law or policy. The rule was not

adopt ed under section 120.54, Florida

Statutes, requiring that rules be properly

pr omul gat ed.

B. The rule is arbitrary and caprici ous and

deni es petitioner reinbursenent to which he

is entitled. The rule violates section

120.52(8)(e), Florida Statutes.

C. The rule contravenes section

409.901(14),(15),(18), Florida Statutes in

that it violates federal |aw

During a tel ephone conference call held on August 3, 1998,
both parties indicated that they would be avail able for hearing
on Cctober 8, 1998, and that they would have no objection to the
heari ng being held nore than 30 days fromthe date of the
undersi gned's assignnent to the instant case if the undersigned
determ ned that good cause existed to extend the hearing date
beyond this 30-day period. Based upon the information provided
by the parties during the tel ephone conference call, the
under si gned determ ned that there was good cause for such an
extensi on and, accordingly, on August 5, 1998, he issued a notice
advising the parties that the final hearing in this case would be
hel d on Cctober 8, 1998.
On Septenber 11, 1998, Respondent filed a Mdtion for Summary

Final Order Dismssing the Petition (Respondent's First Mbtion),
in which it asserted that the issue raised by Petitioner in his

Petition is now noot inasmuch as Respondent "has conmenced



rul emaki ng by proposing a rule" addressing the agency policy set
forth in the Rule. On Septenber 15, 1998, the undersigned issued
an Order directing Petitioner to file a witten response to
Respondent’'s First Mdtion. On Septenber 25, 1998, Petitioner
filed such a witten response opposi ng Respondent's First Motion.
On Cctober 2, 1998, the undersigned i ssued an Order denying
Respondent's First Motion. 1In his Oder, the undersigned gave
the foll ow ng explanation for his ruling:

It appears froma review of "Respondent's

Exhibit 3," which was referenced in, and

appended to, Respondent's [First] Motion,

t hat, al though Respondent has taken steps

whi ch may one day |lead to the adoption of a

rul e codifying the agency statenment which is

the subject of Petitioner's rule chall enge

petition, Respondent, at present, is nmerely

in the "rule devel opnent” stage of rul emaking

and thus has not yet even published notice,

pursuant to Section 120.54(3)(a), Florida

Statutes, of its intention to adopt such a

rule.* Under such circunstances,

Respondent's request that Petitioner's

petition be dism ssed on the ground of

noot ness i s prenature.

On Cctober 1, 1998, Petitioner filed a notion requesting

that the final hearing in this case, scheduled for Cctober 8,
1998, be continued. |In his notion, Petitioner announced that he
intended to file a notion for summary final order and requested
perm ssion to do so on or before October 23, 1998. On Cctober 2,
1998, the undersigned i ssued an Order continuing the final
hearing and giving Petitioner until October 23, 1998, to file his
nmotion for summary final order. The Order provided, in pertinent

part, as foll ows:



1. Good cause having been shown,
Petitioner's Mdtion for Continuance is
gr ant ed.

2. Petitioner's request that he be given
until COctober 23, 1998, to file a notion for
summary final order in this case is granted.

3. Petitioner's notion for summary final
order shall conply with the requirenents of
Rul e 28-106. 204, Florida Adm nistrative Code.
In addition, the notion shall contain a
statenent of those undi sputed material facts
upon whi ch he believes the undersigned should
base his decision in the instant case.

4. Respondent shall file a response to
Petitioner's notion for summary final order
wi thin 14 days of being served with the
nmotion. In its response, in addition to
presenting any |legal argunent it wishes to in
support of its position on the notion,
Respondent shall identify with specificity:
(1) any fact contained in Petitioner's
statenent of undisputed material facts that
it disputes; and (2) any fact not contai ned
in Petitioner's statenment of undi sputed
material facts on which it believes the
decision in the instant case shoul d be based.

On Cctober 22, 1998, Petitioner filed a Mdtion for Summary
Final Order Declaring Rule Invalid and Statenent of Undi sputed
Mat erial Facts (Petitioner's Mtion),? in which he stated the
fol | ow ng:

Petitioner PAUL DAVI D JOHNSQON, pursuant to
Fla. Admin. Code R 60Q 2.030,° noves for
Summary Fi nal Order declaring that
Respondent's Rule (attached as Exhibit "A" to
the Petition to Determne Invalidity of
Respondent's Rule) entitled "Direct

Rei mbur senent / Paynment of Recipients" is
invalid. There are no material facts in

di spute and only legal issues remain to be
interpreted. A full statenent of uncontested
facts and citations to the record® is as
fol | ows:



1. Paul David Johnson resides at 1109
Flem ng Street, Key West, Florida 33040.

2. He applied for Supplenental Security
I ncone (SSI) and Medi caid on February 29,
1996.

3. This application was denied on July 19,
1996.

4. Followi ng an adm nistrative hearing, by
deci sion dated March 13, 1998, petitioner was
found eligible for SSI and Medi cai d.

5. The decision found that he was di sabl ed
as of January 26, 1996.

6. By notice dated July 6, 1998, Petitioner
was advi sed that Medicaid was approved
effective July 1, 1998.

7. Prior to August 4, 1998, when his

Medi caid card was issued, he was forced to
pay the market rate for nmedically necessary
prescription medications. The pharnmacy woul d
not extend credit or accept |less than ful
paynent. He had no health insurance to pay
for the prescriptions.

8. Florida' s Medicaid programcovers
medi cal |y necessary prescription nedications.
Section 409.906(19), Fla. Stat.

9. The Agency for Health Care Adm nistration
(AHCA) is the agency affected by this
petition.

10. Exhibit Ato the Petition (referred to
as "the Rule" or "the Policy") enbodies the
Agency's policy regarding direct

rei nbursenent to Medicaid recipients.

11. Under the Rule, Petitioner's
out - of - pocket expenses for nedically
necessary mnedi cations are not fully
rei mbursabl e

12. The rule states, "Any bills that were
pai d before the applicant/recipient received



an erroneous decision are not eligible for
rei nbursenent.” It is AHCA's policy not to
reinburse for bills paid prior to an
erroneous deni al of benefits.

13. Further, the Rule provides that AHCA
wi |l reinburse Medicaid covered services
provi ded on or after an erroneous deni al of
benefits only at the Medicaid rate.

14. Petitioner submtted nedical bills
totaling $1,080.92 for reinbursement and was
rei nbursed only $665. 75.

15. AHCA determ nes rei nbursenent for
Medi cai d covered services on behal f of
Medi caid reci pients and pronul gates rul es
regardi ng rei nbursenent.

16. The Rule is the Agency's statenent of
general applicability inplenenting,
interpreting or prescribing | aw or policy.

17. Neverthel ess, AHCA did not promul gate
its Rule under section 120.54, Florida
St at ut es.

As a matter of | aw

a. Petitioner has been substantially
affected by the challenged rule and therefore
has standing to bring this action.

b. The challenged rule is an invalid
exercise of |legislatively delegated authority
pursuant to section 120.52(8), Florida
Statutes because the rule conflicts with 42
U S. C Sections 1396(a)(10)(B) and (34), 42
U S.C. Section 13960(b)(3), 42 CF.R Section
431.426 and the cases of Kurnik v. Dept. of
Health & Rehab. Serv., 661 So. 2d 914 (Fl a.
1st DCA 1995), Greenstein v. Bane, 833 F
Supp. 1054 (S.D.N. Y 1993) and Bl anchard v.
Forrest, 71 F.3d 1163 (5th Gr. 1996), cert.
deni ed 135 L. Ed. 2nd 1062 (1996).

WHEREFORE, petitioner requests that the
[ Adm ni strative Law Judge] enter a Final
Summary Order declaring that the Rule is an



invalid exercise of delegated | egislative
authority.

On Novenber 2, 1998, Respondent filed a Second Mdtion to
Dismss the Petition and Response to Petitioner's Mtion for
Summary Final Order (Respondent's Second Mdtion), in which it
stated the follow ng:?

Respondent, State of Florida, Agency for

Heal th Care Adm nistration (AHCA) noves again
to dismss this case as noot and responds to
Petitioner's notion for summary judgnment

final order. In support of its notion,
Respondent says as fol |l ows:

1. On Cctober 2, 1998, the Adninistrative
Law Judge rul ed that:

: Respondent, at present is nerely in the
"rul e devel opnent’' stage of rul emaki ng and
t hus has not yet even published notice,
pursuant to Section 120.54(3)(a), Florida
Statutes, of its intention to adopt such a
rule. Under such circunstances, Respondent's
request that Petitioner's petition be
di sm ssed on the ground of nobotness is
premat ure.”

2. Attached is AHCA s notice of proposed
r ul emaki ng.

3. AHCA is the state agency authorized to
adm ni ster the Medicaid program Section
409.902, Fla. Stat. Petitioner has finally
conceded this point.

4. AHCA' s proposed rul e addresses the
allegations in the petition that a rule is
needed to allow AHCA to rei nburse Medicaid
recipients, like M. Johnson. Section
120.56(4)(e), Fla. Stat.

5. Petitioner sought an adm nistrative
determ nation that AHCA s policy statenent on
direct reinbursenent of Medicaid recipients
viol ated Section 120.54(1)(a), Fla. Stat.
Section 120.54(4)(a), Fla. Stat.



6. AHCA can meke direct reinbursenent to
Medi caid recipients, |ike M. Johnson, who
paid for covered services after the Soci al
Security Adm nistration's erroneous

determ nation for ineligibility was reversed.
42 CFR Section 447.25(b).

7. Paynment is nmade at the | evel of AHCA' s
fee schedule or the upper limts as specified
in the State plan for the services in
guestion, which was in effect at the tine the
service was provided, even though M. Johnson
may have paid nore than that anmount. 42 CFR
Section 447.25(d).

8. Petitioner's Septenber 25, 1998 response
to the notion to dism ss conceded that [the]
AHCA policy statenent is being adopted by the
proper statutory rul emaki ng procedures. See
Sections 120.54(1)(a) and 120.56(4)(e), Fla.
St at .

9. On Septenber 29, 1998, Petitioner's own
counsel participated in the hearing on the
rule.

10. AHCA believes that the rel evant and
material facts viewed in a |light nost
favorable to Petitioner now justify a

di sm ssal of the petition in this case.

11. AHCA's proposed rul e makes noot the issue
rai sed by the Petitioner. See State v.
Hazel l'i ef, 148 So. 2d 28 (2nd DCA 1962),
where the question of the extent to which
addi tional grounds for relief may be

consi dered and revi ewed becane noot because
the court found that the trial court did not
err. See St. Pierre v. United States, 319
US 41, 63 S.C. 910, 87 L.Ed. 1199 (1943)
where the court dism ssed a noot petition.

12. The anount rei nbursed for services to
Petitioner, [a] Medicaid recipient, nust be
the sanme as those paid on behal f of other

medi cally needy recipients to the extent of
actual funds expended. See 42 U.S.C Section
1396(a) (10)(B) and 42 CFR Section 440. 20.



13. Petiti oner has been rei mbursed on his
clains for nedical assistance under the
Medi cai d program

14. The sole basis of Petitioner's standing
to bring his challenge to the policy in this
case was his request for reinbursenent of
medi cal expenses under the Medicaid program
See petition paragraphs 17-21. M nnehoma
Auto Ass'n, Inc. v. Bill Seidle' s N ssan,
Inc., 560 So. 2d 385 (3rd DCA 1990), where a
party was dism ssed with the understanding it
could file its action appropriately. Conpare
State ex rel. Sheven v. Mrgan, 289 So. 2d
782 (2nd DCA 1974), where a party maintained
st andi ng.

15. If Petitioner is substantially affected
by a change in the proposed rule, then he can
seek a determ nation of the validity of such
change. Section 120.56(2)(a), Fla. Stat.

See Dep't of Business and Professional

Regul ation v. Calder Race Course, Inc., 23
Fla. L. Weekly D1795, 1998 W. 422515 (1st DCA
1998) .

Therefore, AHCA respectfully requests that

the petition be dism ssed and this case

cl osed.
On Novenber 3, 1998, the undersigned issued an Order directing
Petitioner, by Novenmber 10, 1998, to file a witten response to
Respondent's Second Mtion "identify[ing] those assertions in the
Motion, factual or otherwi se, with which he di sagrees and
explain[ing] the basis of his disagreenent."

Petitioner filed such a response on Novenber 10, 1998. 1In
his response, Petitioner stated, anong other things, the
fol | ow ng:

AHCA' s Second Motion to Dism ss and Response
to Petitioner's Mdtion for Summary Fi nal

Order, primarily reiterates the argunents
made in its first Motion for Sunmary Fina



Oder. (The first notion) The only new
devel opnent is that Respondent has now
publ i shed notice of a proposed rule. This
proposed rul e incorporates the sane

rei mbursenent policies which petitioner
chal | enges. Publication of the proposed rule
abates petitioner's procedural claimthat
AHCA' s policies have not been properly
promul gated as a rule.® However, such
publicati on does not affect the continued
viability of petitioner's other clains
chal I engi ng the substance of these
pol i ci es.

This case rai ses both procedural and
substantive chall enges to AHCA s unpubli shed
rule. Section 120.56(4)(f), Fla. Stat.
specifically authorizes this consolidation of
substantive and procedural clains into the
sane action. Certainly, such consolidation
is nore efficient than dual litigation.
Nevert hel ess, AHCA argues that it my noot
substantive, as well as procedural,
chal | enges sinply by publishing a virtually
i dentical proposed rule. |If AHCA' s
interpretation is correct, the prudent
petitioner would file separate cases raising
hi s procedural and substantive clainms or
sinply forgo raising procedural clains

al t oget her.

Either alternative frustrates the public
policy of the Adm nistrative Procedures Act.

In one case, dual litigation inpedes judicial
econony. In the second case, the Agency's
failure to duly pronulgate rules is never
brought to judicial scrutiny. Indeed, if

AHCA can prevent litigation of substantive
clains nerely by publishing a rule identica
in substance to the challenged rule, its
initial reliance on an unpronul gated policy
is rewarded. AHCA cites no authority which
conpel s such ludicrous results. Petitioner
substantive clains remain viable.

Oral argument on Petitioner's Mtion and Respondent's Second

Mbti on was heard on Novenber 16, 1998. On Novenber 17, 1999, the

10



under si gned i ssued an Order, which provided, in pertinent part,
as follows:

In the instant case, Petitioner is
chal l enging a policy statenent nmade by
Respondent that he clains constitutes a
"rule,” within the neaning of Section
120.52(15), Florida Statutes,’ but has not
yet been adopted by Respondent in accordance
wi th the rul emaki ng provisions of Chapter
120, Florida Statutes. He initiated his
challenge by filing a petition directly with
Di vision of Adm nistrative Hearings
(Division) pursuant to Section 120. 56,

Fl ori da Statutes.

Any person substantially affected by an
unpronul gated rule may chall enge that rule
pursuant to Section 120.56, Florida Statutes.
Such a chal | enge nmust be brought pursuant to
subsection (4) of Section 120.56, Florida
Statutes. See Section 120.56(4)(f), Florida
Statutes ("All proceedings to determne a
violation of s. 120.54(1)(a) shall be brought
pursuant to this subsection.").

It is apparent froma readi ng of subsection
(4) of Section 120.56, Florida Statutes, that
the only issue to be decided by the

adm ni strative |law judge in a proceedi ng
brought under this subsection is "whether al
or part of [the agency] statenment [in
guestion] violates s. 120.54(1)(a)," Florida
Statutes, which provides as foll ows:

"(a) Rulenmeking is not a matter of agency

di scretion. Each agency statenent defined as
a rule by s. 120.52 shall be adopted by the
rul emaki ng procedure provided by this section
as soon as feasible and practicabl e.

1. Rulemaking shall be presuned feasible
unl ess the agency proves that:

a. The agency has not had sufficient tine to
acquire the know edge and experience
reasonably necessary to address a statenent
by rul emaki ng;

11



b. Related matters are not sufficiently
resol ved to enabl e the agency to address a
stat enent by rul emaki ng; or

c. The agency is currently using the

rul emaki ng procedure expeditiously and in
good faith to adopt rul es which address the
statement .

2. Rulemaking shall be presuned practicable
to the extent necessary to provide fair
notice to affected persons of relevant agency
procedures and applicabl e principles,
criteria, or standards for agency deci sions
unl ess the agency proves that:

a. Detail or precision in the establishnent
of principles, criteria, or standards for
agency decisions is not reasonabl e under the
ci rcunst ances; or

b. The particular questions addressed are of
such a narrow scope that nore specific
resolution of the matter is inpractical
outside of an adjudication to determ ne the
substantial interests of a party based on

i ndi vi dual circunstances.”

If the admnistrative |law judge rules in
favor of the challenger on this issue, the
agency nust "imredi ately discontinue al
reliance upon the statenent or any
substantially simlar statenent as a basis
for agency action." Section 120.56(4)(d),
Florida Statutes. Furthernore, upon the
entry of an order finding in favor of the
chal | enger, the adm nistrative | aw judge nust
"award reasonabl e costs and reasonabl e
attorney's fees to the [chall enger], unless

t he agency denonstrates that the statenent is
requi red by the Federal Governnent to

i npl emrent or retain a del egated or approved
programor to neet a condition to receipt of
federal funds."

The agency can avoid an adverse ruling in a
Section 120.56(4) proceeding (and the

af orenenti oned consequences of such a ruling)
if, prior to the entry of a final order in
the case, it publishes, pursuant to Section

12



120.54(3), Florida Statutes, a proposed rule
"whi ch address[es] the statenent” and acts
"expeditiously and in good faith" to adopt
the rule in accordance with the rul emaki ng
requi renents of Chapter 120, Florida
Statutes.® Sections 120.54(1)(a)l.c and
120.56(4)(e), Florida Statutes; Savona V.
Agency for Health Care Adm nistration, 23
Fla. L. Weekly D2246a (Fla. 1st DCA Septenber
28, 1998). The taking of these steps by the
agency, however, does not | eave those
substantially affected by the agency's policy
statenent wi thout a means to chall enge the
substance of the agency policy on the ground
that it is a "invalid exercise of del egated

| egi sl ative authority,” within the nmeani ng of
Section 120.52(8), Florida Statutes, which
provi des as foll ows:

"As used in this act [Chapter 120, Florida
Stat ut es]:

(8 '"lInvalid exercise of del egated

| egi sl ative authority' neans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one of
the foll owi ng applies:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl emented, citation to which is required by
s. 120.54(3)(a)1.;

(d) The rule is vague, fails to establish
adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;

13



(f) The rule is not supported by conpetent
substanti al evi dence; or

(g) The rule inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives.

A grant of rul emaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific law to be
inplemented is also required. An agency may
adopt only rules that inplenment, interpret,
or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute."”

Such a chall enge may be made pursuant to
subsection (2) of Section 120,56, Florida
Statutes, by filing a petition with the
Division "wthin 21 days after the date of
publication of the notice [of the proposed
rule] required by s. 120.54(3)(a), within 10
days after the final public hearing is held
on the proposed rule as provided by s.
120.54(3)(c), wthin 20 days after the
preparation of a statement of estimted
regul atory costs required pursuant to s.
120.541, if applicable, or within 20 days
after the date of publication of the notice
required by s. 120.54(3)(d)," Florida
Statutes. In addition, if, prior to the
adoption of the proposed rule, the agency
seeks to rely on the policy statenment in a
Section 120.57(1) proceeding, the statenent
is "subject to [at the request of the
aggrieved party] de novo review by [the]
adm ni strative |aw judge" conducting the

14



proceedi ng pursuant to Section 120.57(1)(e),
Florida Statutes, which provides as foll ows:

"(1) ADDI Tl ONAL PROCEDURES APPLI CABLE TO
HEARI NGS | NVCOLVI NG DI SPUTED | SSUES OF
MATERI AL FACT. -

(e)1l. Any agency action that determ nes the
substantial interests of a party and that is
based on an unadopted rule is subject to de
novo review by an adm nistrative | aw judge.

2. The agency action shall not be presuned
valid or invalid. The agency nust denonstrate
t hat the unadopted rul e:

a. Is within the powers, functions, and
duties del egated by the Legislature or, if
the agency is operating pursuant to authority
derived fromthe State Constitution, is
within that authority;

b. Does not enlarge, nodify, or contravene
the specific provisions of |aw inplenented,

c. |Is not vague, establishes adequate
standards for agency decisions, or does not
vest unbridled discretion in the agency;

d. Is not arbitrary or capricious;

e. |Is not being applied to the substantially
affected party w thout due notice;

f. |Is supported by conpetent and substanti al
evi dence; and

g. Does not inpose excessive regul atory
costs on the regul ated person, county, or
city.

3. The recommended and final orders in any
proceedi ng shall be governed by the

provi sions of paragraphs (i) and (j), except
that the admnistrative |aw judge's

determ nation regarding the unadopted rul e
shall not be rejected by the agency unl ess
the agency first determnes froma revi ew of
the conplete record, and states with
particularity in the order, that such

15



determnation is clearly erroneous or does
not conply with essential requirenents of
law. I n any proceeding for review under s.
120.68, if the court finds that the agency's
rejection of the determ nation regarding the
unadopted rul e does not conport with the
provi sions of this subparagraph, the agency
action shall be set aside and the court shal
award to the prevailing party the reasonable
costs and a reasonable attorney's fee for the
initial proceeding and the proceeding for
review. "

In the instant case, both parties agree that
Respondent has published a proposed rule

whi ch "address[es]" the Rule. It does not
appear, however, that the rul emaki ng process
has concluded, and it therefore remains to be
seen whet her Respondent w || act
"expeditiously and in good faith" to adopt

t he proposed rule.

In view of the foregoing, it is hereby
ORDERED

1. Respondent's request that the
undersi gned enter a summary final order of
di sm ssal on the ground of nobotness is
deni ed.

2. The nore appropriate course of
action is to hold the matter in abeyance
pendi ng the outcone of the rul emaking
process.

3. No later than 60 days fromthe date
of this Order, Respondent shall advise the
undersigned in witing of the status of the
rul emaki ng process.

4. If it appears that Respondent is not
acting "expeditiously and in good faith" to
adopt the policy statenent which is the
subj ect of the instant Section 120.56(4)
proceedi ng, or if Respondent fails to tinely
file the witten advi senent required by the
precedi ng paragraph, the abeyance ordered
herein will be vacated.

5. Petitioner's request that the
undersi gned "enter a Final Sunmary O der
declaring that the Rule is an invalid
exerci se of delegated |egislative authority”
is denied. Petitioner's "clainms challenging

16



t he substance of the [Rule]" raise issues
that are beyond the scope of this Section
120.56(4) proceeding. These clains are
properly raised in a Section 120.56(2)
proceedi ng or a Section 120.57(1) proceeding.
Wi | e subsection (4)(f) of Section 120. 56,
Florida Statutes, would authorize (but not
require) the consolidation of the instant
Section 120.56(4) proceeding with any Section
120. 56 proceeding or Section 120.57(1)
proceedi ng in which these "substantive"
clainms were nmade, Petitioner has not
identified, nor is the undersigned aware of,
any such Section 120.56 proceeding or Section
120.57(1) proceeding that is presently
pendi ng before the Division. Accordingly,
Petitioner's suggestion that subsection
(4)(f) of Section 120.56, Florida Statutes,
gives the undersigned the authority to hear
and decide his "substantive" clains is

W thout nmerit. Cf, Wetherington v. State
Farm Mut ual Aut onobil e | nsurance Conpany, 661
So. 2d 1276 (Fla. 2d DCA 1995)("[A] court may
only order consolidation of actions that are
"pendi ng before the court.” Only one of the
cases ordered to be consolidated was ' pending
before the court,' that being the case filed
inthe circuit court of the Thirteenth
Judicial Grcuit in Hllsborough County. The
second case was pending in the circuit court
of the Eighth Judicial Grcuit in Glchrist
County. More inportantly, the trial court
was W thout authority to exercise any
jurisdiction over the case pending in the

Ei ghth Judicial Grcuit. . . . The chief
justice of the suprene court may assign a
judge to tenporary duty in any court for
which the judge is qualified. Article V,

Sec. 2(b), Fla. Const. No order of
tenporary assignnment was entered in this
case. Therefore, the trial court acted in
excess of its jurisdiction by ordering that a
case pending outside the confines of its
territorial jurisdiction be consolidated with
a case over which it did have jurisdiction

As such, the order granting the notion to
consolidate is a nullity.").
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On January 15, 1999, Respondent filed a response to the
undersi gned' s Novenber 17, 1998, Order, in which it stated the
fol | ow ng:

1. AHCA held a public hearing in this matter
on Decenber 7, 1998, at which public input
was gat hered on this proposed rule.

2. Due to the input fromthe public and the
i nterveni ng hol i days, AHCA has not published
a rule as of the date of this response.

3. AHCA is working diligently, expeditiously
and in good faith to consider and act on the
public comment received regarding the policy
statenent, which is the subject of this case.
THEREFORE, AHCA woul d request that this
action be held in abeyance for an additi onal
90 days to conplete the rule pronul gation
process.

On January 27, 1999, the undersigned issued an O der
granting Respondent's request and directing the parties to advise
the undersigned in witing, no later than April 15, 1999, "of the
status of the rul emaki ng process and whet her further proceedings
in this case are necessary.” On April 12, 1999, and again on
April 22, 1999, Respondent filed such witten advisenents. In
its April 22, 1999, witten advisenent, Respondent inforned the
undersigned that "AHCA ha[d] filed for final adoption FAC Rule
59G 5.110, Cainms Paynent." In response to his receipt of this
written advisenent, the undersigned, on April 27, 1999, issued an
Order directing the parties to advise himin witing, no |later

than 21 days fromthe date of the Order, "what action they

bel i eve[d] the undersigned should take now that Rule 59G 5. 110,
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Florida Adm nistrative Code, has been filed with the Departnent
of State for final adoption."

Respondent, on April 29, 1999, filed notion requesting that
t he undersigned "dismss this case as noot." On May 4, 1999,
Petitioner filed the foll ow ng response to Respondent's Mdtion to
Dismss (and to the undersigned's April 27, 1999, Order):

Pursuant to section 120.54(3)(e)6, Fla.

Stat., newy filed rule 59G:5.110 will becone
effective on May 10, 1999. As of the that
date, abatenent is no | onger appropriate.

As previously urged, this case should not
then be dism ssed as noot. Rather, this
tribunal should proceed to adjudicate the
issues raised in the original petition
chal I engi ng the Agency's policy of limting
rei mbur senent of out-of -pocket nedical
expenses to the Medicaid paynent rate.
(Petition, Par. 11) The newly filed Rule
59G 110 |i kewi se provides, "Al paynents
shall be made at the Medicaid established
paynment rate in effect at the tinme the
services were rendered.”

If this case is dism ssed the Agency wl|
successfully evade judicial scrutiny of this

policy. It will, in effect, be rewarded for
its initial failure to duly pronulgate a
rule.

The undersi gned agrees with Respondent that, inasmuch as
there is no dispute that the agency "policy" that Petitioner
seeks to challenge in the instant case pursuant to Section
120.56(4), Florida Statutes (which authorizes a challenge to an
agency statenent on the ground that it "constitutes a rul e under
s. 120.52," but "has not [been] adopted . . . by the rul emaking

procedures provided by s. 120.54," Florida Statutes), is
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contained in a rule (Rule 59G 5.110, Florida Adm nistrative Code)
t hat Respondent has adopted during the pendency of this

proceedi ng, Petitioner's challenge is now noot. See Savona V.

Agency for Health Care Adm nistration, 717 So. 2d 1129 (Fla. 1st

DCA 1998); Lund v. Departnment of Health, 708 So. 2d 645 (Fla. 1st

DCA 1998); Martin Menorial Medical Center, Inc., v. Agency for

Heal th Care Adm nistration, 1995 W. 1052596 (Fla. DOAH

1995) (Final Order).
Accordingly, Petitioner's challenge is hereby D SM SSED. °
DONE AND ORDERED this 18th day of My, 1999, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of My, 1999.

ENDNOTES
1/ Pursuant to Section 120.56(4)(e), Florida Statutes:

Prior to entry of a final order that all or
part of an agency statenent violates s.
120.54(1)(a), if an agency publishes,

pursuant to s. 120.54(3)(a), proposed rules
whi ch address the statenent and proceeds
expeditiously and in good faith to adopt
rules which address the statenent, the agency
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shall be permtted to rely upon the statenent
or a substantially simlar statenent as a
basis for agency action if the statenent
meets the requirenments of s. 120.57(1)(e).

I f an agency fails to adopt rules which
address the statenment within 180 days after
publ i shi ng proposed rul es, for purposes of
this subsection, a presunption is created
that the agency is not acting expeditiously
and in good faith to adopt rules. If the
agency's proposed rules are chall enged
pursuant to subsection (2), the 180-day
period for adoption of rules is tolled until
a final order is entered in that proceeding.

2/ The notion was acconpani ed by a nmenorandum of | aw.

3/ Chapter 60Q 2, Florida Adm nistrative Code, was repeal ed,
effective Qctober 7, 1998. Rule 28-106.204(4), Florida

Adm ni strative Code, now governs the filing of notions for
summary final orders in cases where the adm nistrative | aw judge
has final order authority.

4/ In reciting the contents of this pleading, the undersigned
has omtted the "citations to the record" included in the
pl eadi ng.

5/ Inreciting the contents of this pleading, the undersigned
has omtted references made therein to attachnents to the
pl eadi ng.

6/ In a footnote, Petitioner added the follow ng:

AHCA argues that the rule publication noots
t he procedural challenge. In fact,
technically this claimwuld be abated but
not nooted. The procedural claimwould be
nmoot ed only by adoption of a rule. Mere
publication of a proposed rule only abates
the chal l enge whil e the agency "proceeds
expeditiously and in good faith to adopt
rules."” Section 120.56(4)(e), Fla. Stat.

7/ Section 120.52(15), Florida Statutes, provides as foll ows:

"Rul e" neans each agency statenent of general
applicability that inplenents, interprets, or
prescribes |law or policy or describes the
procedure or practice requirenents of an
agency and includes any form which inposes
any requirenent or solicits any information
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not specifically required by statute or by an
existing rule. The termalso includes the
amendnent or repeal of a rule. The term does
not i ncl ude:

(a) Internal managenent nenoranda whi ch do
not affect either the private interests of
any person or any plan or procedure inportant
to the public and which have no application
out si de the agency issuing the nenorandum

(b) Legal nenoranda or opinions issued to an
agency by the Attorney General or agency

| egal opinions prior to their use in
connection wth an agency action.

(c) The preparation or nodification of:
1. Agency budgets.

2. Statenments, nmenoranda, or instructions to
state agencies issued by the Conptroller as
chief fiscal officer of the state and
relating or pertaining to clainms for paynent
submtted by state agencies to the

Conptrol ler.

3. Contractual provisions reached as a
result of collective bargaining.

4. Menoranda i ssued by the Executive Ofice
of the Governor relating to information
resour ces managenent.

8/ If an agency fails to adopt rul es which address the statenent
within 180 days after publishing proposed rules, for purposes of
this subsection [subsection (4) of Section 120.56, Florida
Statutes], a presunption is created that the agency is not acting
expeditiously and in good faith to adopt rules. |If the agency's
proposed rul es are chal |l enged pursuant to subsection (2) [of
Section 120.56, Florida Statutes], the 180-day period for
adoption of rules is tolled until a final order is entered in

t hat proceeding."” Section 120.56(4)(e), Florida Statutes.

9/ If Petitioner wishes to pursue the "substantive" clains
concerning the chall enged "policy," he nust seek to do so
pursuant to Section 120.56(3), Florida Statutes (which deals with
"chall eng[es to] existing rules").
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Fl ori da Legal Services, Inc.
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Tal | ahassee, Florida 32308
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Li z C oud, Chief

Bureau of Adm nistrative Code
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are comrenced by filing one copy of a
notice of appeal wth the Agency Cerk of the D vision of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the district court of appeal in the appellate
district where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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